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[eral N urisdiction Overs\Wetlands™

s

Water Act § 404.

ral government may regulate discharges
redged or fill material into “navigable

Umted States, 1nelud1ng the territorial seas.”
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Riverside Bayview Homies

suice Wihite - unanimous' Opinion of the
@ ‘Q‘E
* 30 t-acre parcel of low-lying marshy land

— _ Gcated directly adjacent to actually navigable
= Creek.

Corps sued to enjoin filling of wetlands for
construction of housing development.
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ISPV Riverside bayviewsdomes™

s

JJt = \Whether § 404 of CWA authorized
ACE 10 require a permit before discharging

= {ll material into wetlands adjacent to
nav1gable waters.




Jiiyerside Bayview Homes

s

“[T]"r ACH SN SO O HAVIS Al S WALETS?

dlic waterss of the United States” makes it

le ‘_r sab the term “navigable™ as used i the
ACH 1S o limited import.”™

“Congress intended to “regulate at least some
waters that would not be deemed ‘navigable’
under the classical understanding of the term.”
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YRR IVerside bayviewssones:
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swaters” to encompass wetland adjacent
0 Walers as more conventionally defined.”

' : “[A]dJ acent wetlands may be defined as waters

under the Act.”




Jiiyerside Bayview Homes

'F'oo‘rm C O
\/\ Sare not called upon to address the
sstion of the authority of the Corps to

gulate discharges of fill material into
= Wetlands that are not adjacent to bodies of
open water, and we do not express any opinion
on that question.”
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RIVERSIDE BAYVAIEW HOMES

=

dictional ii" a hydrological connection to
ievagable waters.
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> __" 1011 by Chiel Justice Rehnquist

e joincd by O’Connor, Scalia, Kennedy, Thomas

 Dissent by Justice Stevens
Joimned by Souter, Ginsburg, Breyer
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SV/ZINCC v USACE

s

SWIAINCE — consortium of 23 Chicago cities
,I_rlc Vlllages united to locate and develop a

cl L% 9054l site for baled nonhazardous solid
: --"A aste

—_—
ey
=
i
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~— ~ SWANCC purchased 1solated, intrastate,

seasonally ponded, abandoned sand and gravel
pit (not wetlands).




S
SV/ZINCC v USACE

s

_)l"c regulatlons deime™ waters oii the United
<o mclude mtrastate waters:

_ Ihe use, degredation or destruction of Wthh
== could alfect interstate or foreign commerce.’

33 CFR § 328.3(2)(3)
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SV/ZAINCC v USACE

s

Migratory Bird Rule (1 9_86)*

Blfiicrprets 33 CER § 328.3(a)(3) to include

~'a'ters that are or would be used as habitat by
= migratory birds that cross state lines.

“The Corps 1ssued without following notice and comment
procedures of the APA.




S
SV/ZAINCC v USACE

s

{

01; iound approximately: 121 bird species
Waieen observed at the site.

stasserted jurisdiction over balefill site

) ed solely on the Migratory Bird Rule.

Corps refused to 1ssue a § 404 permit because
the proposal was not the “least
environmentally damaging, most practical
alternative™ for balefill disposal.




S
SV/ZAINCC v USACE

s

g Siticut hadheld that the CA reached' as
£rls la waters as the Commerce Clause allowed

._.--'

i rm N followed that USACE’S Mlgratory Bird

Supreme Court reversed.




S
SV/ZAINCC v USACE

s

“Jt :‘:v thie significant nexus between the
WHF‘ and “navigable waters™ that informed
Qll: readlng oii the CWA m Riverside Bayview

— -"l' OWIGS




S
SV/ZINCC v USACE

s

EBITNTIS One thing to give a Word limited
Chilc: coand quite another to give 1t no effect
/E_ _

atever. The term “navigable” has at least
HEmport ot showing us what Congress had in
ﬁnnd as its authority for enacting the CWA:
1ts traditional jurisdiction over water that were

or had been navigable in fact or which could
reasonably be so made.”




S
SV/ZINCC v USACE

s

WQ. have to hold that the jurisdiction of the
(€u1ps exiends to ponds that are nof adjacent to

liforder to rule tor respondents here We

= pen water. But we conclude that the text of
=hic statute will not allow this.”




S
SV/ZINCC v USACE

s

ILCNCourt refused to reach constitutional
_IJJL [esforextend deference to the Corps’
_|_ 1 rpretatlon

{0l clear Congressional intent to mmvoke outer
11m1ts oii power under the Commerce Clause.




S

FR § 323.3(2)(3), as clarified and applied
_;_‘Lr' ¢ baletill site pursuant to the Migratory

= ind Rule, exceeds the authority granted to
=~ USACE under § 404 of the CWA.
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NECC . USACE
t

gliiNiis deeision today, the Court draws a New
JIUITS Sdictional line, one that invalidates the

1  6 mlgratory bird regulation as well as the
BNE0rps’ assertion of jurisdiction over all waters
Xcept tor actually navigable waters, their

trzbutarzes, and wetlands adjacent to each.”
(emphasis added)
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MUDDIED WATERS
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S
R CIRGULL

° r\/\ OPA Cases.

, A [MpOses strict hablhty for discharges of
< mc‘ml mto “‘navigable waters.”

Deﬁn1t10n same as 1in the CWA..

Seeking cleanup costs.
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EIETHICIRCULL

tarken (2001)

-~ D Scharges onto dry land and non-navigable “seasonal
Clcele

___.f-Focused on discussion in majority opinion of SWANCC.

= Federal jurisdiction only if actually navigable or adjacent to
open body of navigable water.

Held that subsurface waters and surface waters not
navigable or adjacent to navigable waters are not “waters of
the United States.”
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EIETHICIRCULL

Ve Needliam, 354 (not 342) F.3d 340 (2003).

= F i for cleanup costs associated with oil spill
Sintora drainage ditch, which had traversed into
- S 3ayou Folse.

— It was undisputed that Bayou Folse was adjacent to
an open body of navigable water (it flowed directly
mto a navigable canal).

Held that the OPA applied to the spill




S
o [ El CIRCUIT

eedianm
Snged detmition of “navigable waters

o (o
- A Il ibutanies of navigable-in-fact waters, and
= All waters, excluding groundwater, that have any

In re:

= hydrologlcal connection with “navigable waters.”

3~ e
--—.ll-._c--'—

gg “Found definition unsustainable under
SWANCC.

-—_'_.




S
o [F CIRCUIT

Iy e eedham

WA and the OPA arenot so broad as to permit
Erl e _? deral government to impose regulations over
_utarles that are neither themselves navigable nor
;g' ddjacent to navigable waters. Consequently, in

Eiiis, circuit the United States may not simply impose
= _'_m?r'egulatlons over puddles, sewers, roadside ditches
and the like; under SWANCC ‘a body of water 1s

subject to regulatlon ... If the body of water 1s
actually navigable or adjacent to an open body of

299

navigable water.
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@ASIES PENDING BEFORE THIE

SRRV E COURA

- el

Two 4% Circuit
Deaton v. U.S.
Newdunn Assoc. v. USACE

One 6% Circuit

Rapanos v. U.S.
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ISR IDILATON
#8Gircuit, 6/12/03)"

IMERSICTIvIl Suit tor failmg to Obtain a § 404 permit
BElvie digemg a 1,100-foot drainage ditch in

WAST _?ﬂdS
Waer ftom roadside ditch takes winding 8-mile path
Suoravigable water.

‘“‘iﬁeferred to Corps’” interpretation of the term “waters
= of the United States,” as including non-navigable

tributaries.

Held that the roadside ditch was a tributary of
navigable water.
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S
Gy, NEWDUNN:
@ ecuit, 9/10/03)°

WIISACE civil entorcement to enjoin Newdunn irom
it Wi and draining wetlands without a permit.

W We flands connected to navigable water by

Eniermitient flow ot surtace water through

pprommately 2.4 miles of natural streams and
~ manmade ditches.

Followed Deaton, holding there was a sufficient
nexus between the wetlands and navigable waters to
support federal jurisdiction.




S
[NIGED, STATES v. RAPANOS
(64 Cliguiin 8/5/03) - ~

TN conviction of Rapanos (3 -years
oL aoniand $185,000 fine) for filling
_.r F_'"'sted wetlands without a § 404 permit,

— e Spite warnings by EPA and State.

3 ‘-,—

“Wetlands connected to navigable water, 11 to
20-miles away, via manmade drain and creek.




S
IINIHED, STATES v. RAPANOS™
I Circuit, 8/5/03) ~

A CASE closer to Kiverside bayview than
JVE CC.
. S ANECE only invalidated the Migratory Bird Rule.

Held there was ample nexus between wetlands and
navigable water for federal jurisdiction.
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OITIER CIRCUIT COURIS

WENETrcnit — SWANCC not sufﬁc1ent change 1n
frl c aw 1o necessitate modification of consent

Selices, SWANCC holding more narrow than

cl

L&’ ofiman Homes v. EPA (7% Cir. 1992).
Rueth Development Corp. v. US (2003)
US v. Krilich (2003)




S
JIIHER CIRCULT COURMS

EY iy

WOLN@Iicit— “Navigable waters” include
iabritarics and irrigation canals (but not vernal
vodly)

& U.S. v. Phillips (2004)

Headwaters, Inc. v. Talent Irrigation District

(2001)
Borden Ranch Partnership v. USACE (2001)




S
ERSEY DISTRICT COURT

1rcu1t)

walvestlinterprises, v. USACE
-y /etlands adjacent to non-navigable creek

| WANCC requires “‘significant nexus” — more
= than a hydroelogical connection

[Denited plamtiff”s motion for summary judgment —
tound' fact 1ssue whether filling of wetlands would
have substantial injurious impact on navigable
river one mile away.
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RIBGULATORY DEVELOPMENTS™
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° HP. __ and USACE published ANPR and Joint
|\z morandum (1/15/03) secking public
— —Dmment on definition of “waters of the

r—
_l"'

— United States.”

-
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AWNIPRYIOINAE MIEMORANID UV

° SO Ht'comments on:

— \z, ficther factors in 33 CFR § 328.3(a)(3) or any
ther tiactors provide a basis for CWA jurisdiction

B Over isolated, intrastate, non-navigable waters.

~— Whether regulations should define “isolated
waters,” and 1f so, what factors should be

considered.




S
ANPRAIOINT MEMORANDUMS

i

® Ehqull 1ned [USACE would contmue t0 assert
L
.R_

I8 d1ct10n except using the Migratory Bird

itected field staff to seek formal project-
pec1ﬁc Headquarters approval before
asserting jurisdiction over isolated, intrastate,
non-navigable waters.




S
RIBGULATORY DEVELOPMENTS™

s Jo_'r; ent period closed 4/16/03. _
MRECEVed approximately 130,000 comments.

Pr GSIdel’lt Bush, EPA and USACE press
Shelease (12/16/03) announcing decision to not

reV1se regulations and reiterating

Administration’s commitment to “no net loss”™

of wetlands.




S
$AUNE REGULATION OF

WE' LANDS .

® Prigriie SWANCC 15 states had programs

g9 u latmg i1solated wetlands.
Ce SWANCC and as of 1/15/03, 2 more

= *"; S| ates had adopted new wetlands programs and
“Several were considering programs.




S
A S REGULATION OF

WE' LANDS -

el ——

BICE( goal — “no net loss™ of State’s wetlands.

° ( 9 l mmplemented primarily through TCEQ
Jieview: of federal permit applications under §
-- =01 (protects only wetlands subject to tederal
= Jurlsdlctlon)




.
fEXAS REGULATION OF

WAETTL.ANDS
SOMIMISSION May Not tequire under this _éhapter

ermlt ior the placing of- dredged or fill materials
O r adJ acent to water in the state for the purpose

=0 ~structures but this does not change or limit any
= : S AULHOTILY the commission may have with respect to
:i'_?"—?_' fic:control ot water quality. The commission may
adopt rules and regulations to govern and control the
discharge of dredged or fill material consistent with

the purpose of this chapter.”
Tex. Water Code § 26.027(d).




