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December 2015 

 
CLIENT ALERT:  On December 9, 2015 EPA Publishes Notice of eDisclosure Portal Launch for 
the Electronic Self-Disclosure of Certain Environmental Regulatory Violations 

 
BACKGROUND 

 
On December 9, 2015 EPA announced in the Federal Register (80 FR 76479) the 

immediate implementation of the eDisclosure Portal (the “Portal”), which is a centralized web- 
based portal by which EPA shall receive and automatically process self-disclosed environmental 
violations.    EPA  explains  that  the  Portal  “streamlines  and  modernizes  EPA’s  approach  to 
handling disclosures” under the existing “Incentives for Self-Policing:  Discovery, Disclosure, 
Correction and Prevention of Violations” (“Audit Policy”), and under its companion, the “Small 
Business Compliance Policy” (“Small Business Policy”).  EPA published both of those policies on 
April 11, 2000 (65 Federal Register 19618 and 19630, respectively). 

 
Please note that for preexisting and unresolved disclosures made under either the Audit 

or Small Business Policies prior to December 9, 2015, EPA states that such disclosing parties are 
to resubmit those disclosures within 120 days of December 9, 2015.  However, EPA also states 
that pre-existing disclosures made prior to December 9, 2015 that are subject to audit 
agreements will be resolved outside the eDisclosure system through a Notice of Determination 
(“NOD”), a Consent Agreement and Final Order (“CAFO”), or a Consent Decree (“CD”). 

 
In addition, although the  eDisclosure Portal encompasses disclosures under 

the  Audit Policy and  the  Small Business Policy, disclosures made pursuant to the New 
Owner Policy (73 Federal Register 44991, August 1, 2008) will not be resolved through the 
eDisclosure process, irrespective of whether they were made prior or subsequent to December 
9, 2015.  However, in the December 9, 2015 announcement, EPA states that it will continue to 
accept New Owner Policy disclosures, but will handle them “manually,” outside of the 
eDisclosure system.   Thus, the means to accomplish New Owner Policy submittals remains:  a 
new owner auditing party will enter into audit agreements with EPA, as is appropriate. 

 

 

DETAILS 
 

Process:   The eDisclosure process involves three steps:   1) Electronic registration for filing 
disclosures with the centralized web-based portal; 2)  the “prompt” on-line submission of an 
electronic  disclosure  within  twenty-one  days  of  the  discovery  of  the  occurrence  of  a 
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“potential,” which is not necessarily a “confirmed,” violation; and 3), the on-line certification of 
compliance within 60 days of submitting an Audit Policy disclosure, or within 90 days of 
submitting a Small Business Policy disclosure. Please note that under certain circumstances EPA 
may exercise its discretion to extend those deadlines. 

 
Disclosing Party Categories: The eDisclosure program establishes two categories of disclosures 
and procedures by which a party makes an eDisclosure: Category 1 and Category 2. 

 
 Category   1   disclosures   include   Toxic   Release   Inventory   (“TRI”)    reporting   and 

emergency planning violations under the Emergency Planning & Community Right-to-Know Act 
(“EPCRA”) that meet all Audit Policy conditions, and violations under those EPCRA provisions 
that meet all Small Business Compliance Policy conditions.  Category 1 violations do not include: 
1) violations of the requirements for the notification of releases of hazardous substances under 
Section 103 of the Environmental Response, Compensation and Liability Act (“CERCLA”); 2) 
violations of requirements for the notification of releases of extremely hazardous substances 
under Section 304 of EPCRA; or 3), EPCRA violations with significant economic benefit to the 
violator, as may be defined by EPA. 

 
The reason EPA has circumscribed at this time Category 1 disclosures to include only TRI 

reporting and emergency planning violations is because it has extensive experience in resolving 
those types of violations, it is easy to determine compliance with those requirements, and the 
regulated community has persuaded EPA that such violations are appropriate for streamlined 
disposition under the Audit Policy. 

 
The goal of a Category 1 disclosure party is for EPA to issue an electronic Notice of 

Determination (“eNOD”) confirming that the violations are resolved with no assessment of civil 
penalties, conditioned on the accuracy and completeness of the submitter’s certified 
eDisclosure.  Thus, a Category 1 disclosure party, whether under the Audit Policy or the Small 
Business Policy, must disclose within 21 days of discovery of a violation.  In the case of an Audit 
Policy disclosure, the party must correct within 60 days of discovery, while in the case of a Small 
Business Policy disclosure, the party must correct within 90 days of disclosure. 

 
EPA interprets these deadlines to mean, in the case of an Audit Policy disclosure, that a 

party must submit a Category 1 Audit Policy Compliance Certification no later than 81 days after 
violation discovery, and in the case of a Small Business Policy disclosure the party must submit a 
Category 1 Small Business Compliance Policy Compliance Certification no later than 111 days 
after violation discovery. 

 
Category 2 disclosures include:  1) all non-EPCRA violations; 2) EPCRA violations where 

the disclosing party can certify that it met Conditions 2 – 9 of the Audit Policy except Condition 
1,  whereby  the  discovery  was  not  pursuant  to  an  enviromental  audit  or   compliance 
management system; and 3), the CERCLA/EPCRA violations that are excluded from coverage 
under Category 1, which relate to violations of requirements to notify releases of reportable 
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quantities of CERCLA hazardous substances or EPCRA extremely hazardous substances, and to 
instances of EPCRA violations with significant economic benefit to the violator. 

 
For disclosures that qualify as Category 2, the eDisclosure system will automatically issue 

an electronic Acknowledgement Letter (“AL”) that confirms EPA’s receipt of the disclosure, and 
in which EPA “promises” to make a determination as to eligibility for penalty mitigation if and 
when it considers taking an enforcement action for environmental violations.  For Category 2 
disclosures, EPA does not issue eNODs. 

 
Category  2 disclosers that  seek  penalty mitigation under the  Audit Policy may, 

without providing an explanation, make an online request for up to 30 d a ys i n a d d i t i o n 
t o   t h e   6 0   d ay s   a l r e a dy   a f f o r d e d   un d e r   t he   A u d i t   P o l i c y   to   correct  their 
violations.  In response to such a request, the  eDisclosure system will automatically 
extend the Compliance Certification due  date by the number of days requested for 
extension.      Such    disclosers  may   also   make  online  requests  for   more  than   30 
additional days to  correct their violations, provided the  violation correction date 
does not  extend beyond 180  days after  the  date of  discovery.    Ho w ev er,   i n  the 
event   the   par ty  r eques ts  an  ex tensi o n  o f  mo r e  than 30  days, that party must 
include in the eDisclosure system a justification for such extension. 

 

 

Although the eDisclosure system will automatically extend the  Compliance 
Certification  due  date  by   an   amount  equal  to  the   correction  period  extension 
request, the request is not  considered granted or denied at the time  of the request: 
EPA  effectively  reserves  the  right  to   scrutinize   requests  for   extension  beyond  30 
additional days, and  it ultimately may decide that correction was not prompt, if and 
when it considers taking an enforcement action for environmental violations. 

 
 

Category 2  d isclosers that  seek  penalty mitigation under   the  Small  Business 
Policy   may,  without providing an  explanation, make an  online request for  up  to  90 
additional days beyond the 90 days already allowed under the Small Business Policy to 
correct their violations.   Such   extensions are  considered granted at  the  time of 
the  request and the  eDisclosure system automatically  will extend the  Compliance 
Certification due date by t he  number of days  equal to the number of days requested 
for the extension. 

 

 

Such Category  2 d i sc l ose r s may  also  make an online request for more than 90 
additional days to correct their  violations, provided the  violation correction date 
does  not   extend  beyond  360   days  after   the   date  the   party  discovered  the 
violations.   To  request  an  extension  of  more  than 90  days, the  discloser must 
include in the  eDisclosure system a justification for such  extension. 
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Requests for  extensions of more than 180 days after discovery of the violation 
must  be based on  the  time needed to  correct the  violations by  putting into place 
pollution  prevention  measures.      Although  the  eDisclosure  system  will 
automatically extend the  Compliance Certification due date by an  amount equal to 
the correction period extension request, the request is not  considered granted or 
denied at  the  time   of  the  request:   EPA effectively reserves the right to  scrutinize 
requests for  extension beyond 90  additional days, and  it  ultimately may  decide 
that correction was  not  prompt, if and when it  considers taking an  enforcement 
action for environmental violations. 

 
CONCLUSION 

 
The launch of the eDisclosure Portal signals that EPA continues to support its April 2000 

policies and consequentially-formalized practice of rewarding parties who timely self-disclose. 
Over the past few years, some in the regulated community had concerns that EPA had lost 
interest in the voluntary self-disclosure process.  In addition, earlier this year an EPA HQ source 
expressed, off-the-record, concern that EPA enforcement policy managers might determine to 
decentralize  the  eDisclosure  program.    Thus,  were  regional  offices  to  take  the  lead  on  a 
program in which EPA “promises” to make determinations of eligibility for penalty mitigation, 
the possibility of inconsistent determinations among EPA’s ten regional offices was a concern. 
Therefore, the debut of the centralized eDisclosure Portal demonstrates that EPA remains 
committed to achieving reasoned, expedient, and predictable penalty reductions by simplifying 
the means to take advantage of the April 2000 Audit and Small Business policies and thereby, 
presumably, achieving consistent results. 

 
CONTACT 

 
Please do not hesitate to contact any of our attorneys for any additional information 

regarding the new eDisclosure Portal and its processes. 
 
 
 

This is one in a series of occasional pieces discussing environmental issues of current interest to clients and friends of the firm. This material is not 

intended as legal advice.  Readers should not act upon information discussed in this material without consulting an attorney. 
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